107  Wind Power Structure Ordinance, Town of Cross Plains, Dane County, Wisconsin.

107.01 TITLE. This chapter shall be officially known, cited and referred to as the "Wind Power Structure Ordinance, Town of Cross Plains, Dane County, Wisconsin." 

107.02 AUTHORITY. These regulations are adopted under the authority granted 

pursuant to Wisconsin Statutes including Sec. 60.10(2)(c) and 60.22(3) of the Wis. Stats. 

107.03 PURPOSE AND INTENT. The purpose of this chapter is to provide for the review and approval of the design and construction of a wind power structure on lands within the Town. The intent of these regulations is to promote the safe and efficient location and operation of wind power structures and to ensure that the location, method of construction, and conservation practices to be used will protect and promote public health and safety and will minimize the impact on adjacent property owners, on agricultural activities, and on environmentally sensitive areas, and to ensure access of public safety vehicles and equipment to structures. This chapter is designed to help implement the goals and policies set forth in the adopted Town of Cross Plains Comprehensive Plan. In addition, a temporary moratorium or stay on the construction of large wind energy systems will provide the Town with the opportunity to develop and adopt a new ordinance with specific standards and requirements. If there is no temporary stay, wind energy projects lacking adequate public health and safety protections may be built before the Town can enact appropriate permanent regulations, because landowners or others may rush their wind energy projects in order to gain approval or proceed with construction before the Town can adopt its permanent regulations.

107.04 JURISDICTION. This chapter shall apply to all wind power structures constructed on lands within the Town of Cross Plains. 

107.05 INTERPRETATION. In their interpretation and application, the regulations contained herein shall be held to be the minimum requirements for the promotion of the public health, safety and general welfare. These regulations shall be construed broadly in favor of the Town of Cross Plains to promote the purpose and intent for which they are adopted. 

107.06 SEVERABILITY. If any part or provision of this ordinance or the application of these regulations to any person or circumstance is adjudged invalid by any court of competent jurisdiction, the judgment shall be confined in its operation to the part, provision or application directly involved in the controversy in which the judgment shall be rendered. It shall not affect or impair the validity of the remainder of these regulations, or the application of them to other persons or circumstances. The Town Board hereby declares that it would have enacted the remainder of these regulations even without any such part, provision, or application, which is judged to be invalid. 

107.07 RECITALS AND DEFINITIONS. 

1.  “Wind power structure” means any tower, building, turbine, windmill, sail, or other device designed to capture wind energy and any supporting accessory structures for such a device that is affixed to a parcel of land.

2.  A “wind energy system” is a type of wind power structure that is an electricity generating facility consisting of one or more wind turbines under common ownership or operating control, and includes substations, MET Towers, cables/wires and other buildings accessory to such facility, whose main purpose is to supply electricity. A “wind turbine” is a wind energy conversion system which converts wind energy into electricity through the use of a wind turbine generator.

3. There may be an interest in establishing wind energy systems in the Town of Cross Plains.

4. There exist potential health and safety issues related to the construction of wind energy systems including, but not limited to, electrical connections, electric and magnetic fields, tower failure (falling turbines), tower climbing, falling ice, blade and ice throw, flicker or shadow flicker, and noise.

5. The Town currently lacks regulations to adequately establish public health and safety standards and a review and permitting process for wind energy systems.

6. The Town Board has been authorized under Wis. Stat. § 60.10(2)(c) to exercise powers conferred on Village Boards, and also has the authority to adopt zoning regulations under Wis. Stat. §§ 60.61 and 60.62 and 61.35, and has the authority to adopt regulations for public health and safety reasons pursuant to Wis. Stat. § 60.22 and § 60.23.

7. The Wisconsin Court of Appeals issued a decision on the validity of local regulation of wind energy systems. Ecker Brothers v. Calumet County, 2009 WL 2032336, 2007AP2109 (Ct. App. July 15, 2009). Based on this decision, the Town was advised that it should evaluate any new wind energy system ordinance in order to adapt it to comply with this decision.

8. Also in the meantime, the Wisconsin Senate and Assembly have passed SB 185,

which would amend Wis. Stat. § 66.0401 in such a way as to affect the Town’s authority to regulate wind energy systems.

9. The temporary stay provided for in this ordinance  is necessary to allow the Town to adapt any new wind energy system ordinance to this recent court of appeals decision and to SB 185.

10. The Town Board believes that the adoption of a temporary moratorium or stay will promote the

public health and safety of people in the Town.

NOW THEREFORE, based on the above recitals and pursuant to Article XI,

section 1 of the Wisconsin Constitution, sections 60.22(3), 61.34, 60.61 and 60.62 of the

Wisconsin Statutes, and any and all other sources of authority that authorize the adoption

of this ordinance, the Town Board of the Town of Cross Plains, Dane County, Wisconsin, does

hereby ordain as follows:

107.08 GENERAL PROVISIONS

(1) No wind power structure shall be constructed or erected within the Town of Cross Plains unless it has been approved by a vote of the Town Board and a permit issued for the structure.

(2)The petitioner for such a structure shall present the proposal for the wind power structure to the Plan Commission for its review of the health and safety consequences of the design, siting and such other considerations as may be relevant to the Town's Comprehensive Plan.  The petitioner shall notify all landowners of parcels adjacent to the parcel on which the structure is to be built of the petitioner's application and intent. Upon receiving the recommendation of the Plan Commission, the Town Board will review and act on the request.

(3)The permit issued shall be valid for a period of one year after the date of approval by the Town Board. If construction is not completed at the end of the one year period, the permit will automatically expire and a new application shall be submitted.  

(4)Any such wind power structure built shall be subject to obtaining a Town Building Permit and inspection by the Town Building Inspector.

107.09 Moratorium (Stay) on New Wind Power Structures

As of the date of enactment of this ordinance, the Town declares a moratorium or stay on the permitting and construction of all wind energy systems and all new wind power structures over 110 feet in height.   During the temporary stay provided by this ordinance it shall be unlawful to install or construct any wind energy system or part thereof, and the Town shall not accept or process any applications relating to the proposed construction of any wind energy system. This stay shall last for 24 months from date of enactment or until such time as the Dane County Board or the Town of Cross Plains establish ordinances regulating wind power structures, or 4 months after the  Public Service Commission publishes its final regulations pursuant to SB 185 (if signed into law), and adopts standards for the design, construction, siting and zoning for wind energy systems or wind power structures.  If these bodies  have not established such standards within 24 months of the enactment of this ordinance, the moratorium or stay shall automatically expire.

107.10 VARIANCE. Where the Town Board finds that an undue hardship may result from strict compliance with the provisions of this chapter, it may consider granting a variance to one or more provisions so that substantial justice may be done and the public interest secured, provided that any such variance shall not have the effect of nullifying the purpose and intent of this chapter and provided that the Town Board shall make findings based upon information presented to it in each specific request that all the following are applicable: 

(1) Safety. The granting of the variance will not be detrimental to the public safety, health or welfare; 

(2) Uniqueness. The conditions upon which the variance request is based are unique to the property for which the variance is sought and are not generally applicable to other properties; 

(3) Hardship. Because of the particular physical surroundings or topographical  conditions of the specific property involved, an undue hardship to the property owner would result, as distinguished from a mere inconvenience or financial considerations, if the strict letter of the regulations were enforced. 

(4) Measures of Protection Provided. The variance shall include measures to provide an equivalent level of health, safety, and environmental protection as the chapter provision being varied and shall under no circumstances prevent access of public safety vehicles and equipment to structures. 

107.11 EXISTING Wind Power Structures. 

(1) Existing wind power structures constructed prior to enactment of this ordinance shall be  permitted to remain in service so long as they do not present a hazardous condition, as defined in Section 107.11(2).  A permit shall not be required to maintain an existing wind power structure.

(2) Hazardous Conditions. When or if the Town Board determines an existing wind power structure poses a potential hazard to the public the Town Board shall notify the property owner of the potentially hazardous conditions and require the owner to take remedial action to correct the problem. Remedial action to correct the problem shall be limited to only that which is required to eliminate the public hazard. Any property owner failing to correct such conditions as stated in the notice by the Town Board may be subject to the following: 

a. As provided by Wis. Stats. Section 66.60(16), the landowner shall be liable for any costs incurred by the Town to remedy the hazardous conditions. 

b. If the condition is one which prevents full-response of public safety vehicles and equipment the Town may provide written notice that the Town may not be able to insure full-response in the case of an emergency. 

c. The landowner may be subject to the penalties described in section 107.12 of this chapter. 

107.12 PENALITIES 

(1) Forfeitures. Should a wind power structure be constructed in violation of the provisions of this chapter, or create a hazard that is not corrected within 30 days of notification of the property owner of said hazard, the owner of the land on which the wind power structure is constructed shall, upon conviction, pay a forfeiture of $100.00 plus applicable surcharges and court costs per violation. Each day that the violation continues to exist shall constitute a separate offense. 

(2) Corrections. A landowner shall make the corrections to violations of the provisions of this chapter ordered by the Town Board within 30 days or within a period of time determined by the Town Board. 

107.13 DISCLAIMER. Approval by the Town Board of a wind power structure does not constitute a determination that the wind power structure is in fact safe, suitable for use, or otherwise safe for the public. No person shall rely on the issuance of a wind power structure permit by the Town Board to determine that a  wind power structure is fit for any purpose. Moreover, the permit applicant, his heirs, successors or assigns, agrees that as a condition of the issuance of a wind power structure permit to indemnify and hold harmless the Town of Cross Plains, its officials, officers, agents, or employees, against any claim or cause of action for personal injury (including death) or property damage in anyway related to or arising from the construction or use of a wind power structure permitted by the Town of Cross Plains.

107.14 EFFECTIVE DATE. This chapter shall take effect and be in force from and after the day of passage and publication as required by law. 

/s/ Greg Hyer, Town Chairman
/s/ Vera Riley, Supervisor 1

/s/ Jeff Baylis, Supervisor 2

/s/ Greg Haack, Supervisor 3

/s/ Terry Kurth, Supervisor 4

ATTEST:

/s/ Anne Herger, Town Clerk

Adopted: December 13, 2010
Published:  December 23, 2010
Posted:  December 15, 2010
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