GRIEVANCE PROCEDURE FOR TOWN OF CROSS PLAINS
Adoption.  The Town Board of the Town of Cross Plains does hereby resolve to adopt the following Grievance Procedure.
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SECTION ONE.  GRIEVANCE PROCEDURE ESTABLISHED; RIGHTS RESERVED.  
 (1) Pursuant to sec. 66.0509 (1m), Wis. Stats., the Town of Cross Plains (the “Town”) hereby adopts a Grievance Procedure.
 (2)  The Town expressly reserves all rights of management, supervision, control and governance.  The Grievance procedure created hereunder does not transfer governmental authority of any kind whatsoever to any agency or official other than the Town Board. 
(3) All Employees of the Town are Employees at will unless a state statute or a written employment contract provides otherwise.  This Grievance procedure does not change any Employee’s status as an “at will” Employee.  The Town remains free to terminate an Employee at any time for any reason or no reason, and to change any condition or term of employment at any time for any reason or no reason.  No Employee possesses any property right to continued employment with the Town.
SECTION TWO.   APPLICABILITY.  This procedure applies to all persons who are employed by the Employer.  It does not apply to any individual holding an elected office.
SECTION THREE.  DEFINITIONS.

“DAY” means a calendar Day other than a legal holiday recognized by statute.
DISCIPLINE means action by the employer which is taken in response to Employee neglect, error, misconduct or mistake, which results in action that is documented in the Employee’s personnel file.
“EMPLOYEE” means any person who may be required or directed by any employer, in consideration of direct or indirect gain or profit, to engage in any employment, or to go or work or be at any time in any place of employment of the Town.  The term does not include any elected or appointed officials, including but not limited to members of boards, commissions of committees.  A person who does not have social security withheld or who receives no benefits is not an employee for the purposes of this policy.
“GRIEVANCE” means a request for resolution of a dispute between an Employee or Employees and the Town which is covered by this policy, is presented in the proper Form and within the time limits contained herein. 
“GRIEVANT” means an Employee who has filed a Grievance.
“HEARING OFFICER” means an impartial individual appointed by the Town to conduct hearings of Grievances.

“TERMINATION” means action by the Town to completely sever and end the employment of an Employee.  The word “termination” does not include:  a decision to abolish a position; lay off of an Employee; reduction of Employee hours; the end of a seasonal employment; the end of a limited term employment; suspension without pay; a decision not to recall from layoff; retirement; or the voluntary termination of an Employee for any reason.
“WEEK” means seven consecutive Days.
“WORKPLACE SAFETY” means the devices, methods, procedures, protections and equipment which are to be employed by the Town to avoid injury to Employees in the course of their employment.  For the purpose of evaluating workplace safety, the standards of the Wisconsin Department of Workforce Development and the United States Occupational Safety and Health Administration shall be followed where applicable.  If applicable, the standards of the Mine Safety Administration or the United States Department of Transportation shall be followed.  The term “Workplace Safety” does not include an individual Employee’s job performance or capacity to perform a job safely.
SECTION FOUR.  SCOPE OF GRIEVANCE PROCESS.
(1) This ordinance is the exclusive procedure for filing and hearing Grievances by Employees of the Town.  
(2) An Employee may file a Grievance to appeal the action or inaction of the Town with respect to:
(a) Discipline; or
(b) Termination; or
(c) Workplace safety.
(3) The purpose of a Grievance is to afford Employees the opportunity to present their side of a dispute concerning Discipline, Termination or Workplace safety.  The Grievance may result in discipline being vacated, a termination rescinded or unsafe workplace conditions modified if the Grievant proves, in proceedings conducted under this ordinance, that the Employer’s action was erroneous.  An action is erroneous if it was based on facts proven not to have existed at the time; if no reasonable person could have imposed Discipline or Termination on the basis of the facts proven to have existed at that time; or if the working conditions violate a Workplace Safety standard. 
(4) Employees may not file Grievances, nor may relief be granted, which concern any other matter or subject, including but not limited to:
(a) Scheduling, shift selection, work assignments, changes in job duties, or other conditions of employment.

(b) Wages, benefits, expense reimbursement, or any other Form of compensation.

(c) Employer actions or inactions with respect to any other Employee.

(d) Lay-offs or reductions in hours of the Employee.
(e) The manner in which work shall be performed, except insofar as it implicates workplace safety.

(f) Performance evaluations which do not impose discipline.

(g) Any matters not otherwise mentioned above.

(h) Any claim an Employee possesses under discrimination, wage and hour, prevailing wage or other protective labor legislation.
(5) The Town Board shall be the sole and final determiner of whether a subject contained in a Grievance is within the scope of the Grievance procedure.
SECTION FIVE. GRIEVANCE FORM.

The Town shall make a Grievance Form available to Employees.   All Grievances must be filed using the written Form before the Grievance will be processed.  The Grievance Form shall include a verification section under which the Grievant swears under oath that the allegations in the Grievance are true.  The Grievance shall identify the facts which support the Grievance, and indicate which persons have personal knowledge of the facts alleged.  The Grievance shall state the specific relief the Grievant requests.  If a Grievance concerns workplace safety, the Grievance shall identify the specific safety issue and standard involved,
SECTION SIX.  FILING AND PROCESSING GRIEVANCE 

(1) Time to File.  A Grievance must be filed within one (1) Week of the first Day on which the alleged violation occurred or commenced.  The time to file a Grievance is counted from the date on which any matter first occurs, and is not extended by the continuation of an alleged violation. If a Grievance is filed by mail, three (3) Days shall be added to the filing deadline.  Any complaint which is not timely filed as a Grievance is barred.  The time to file a Grievance may not be extended except by mutual written agreement.
(2) Personal Nature Of Grievances.  Preparation of and pursuing a Grievance is for the personal benefit of an Employee, and is not part of the details or conditions of employment.  Accordingly, all time an Employee spends in preparing and processing a Grievance shall not be compensated as work hours, nor may and employer resources (including other Employees’ time and expertise) be used to prepare or process a Grievance.
(3) Where to File.  A Grievance shall be filed with the Town Clerk.  If the Grievance involves the Town Clerk, the Grievance shall be delivered to the Town Hall or, in the case of a terminated Employee, by mail.  Email and fax filings are not acceptable.
(4) Non-disclosure during Processing.   (a) In order to preserve the impartiality of the Town Board, the Grievance and its details should not be shared with the Town Board until it is resolved or in the course of an appeal to the Town Board.  This provision shall not apply where the Town Board is the Employee’s supervisor.  Upon resolution of an informal Grievance or a Grievance appealed to the hearing officer, the Grievance and its resolution shall be shared with the Town Board.  
(b)  In order to allow free discussion of issues related to Employee performance, discipline and evaluation, the Grievance, the fact of its filing and the processing of the Grievance shall be confidential during the process from filing to resolution of the Grievance.  The authority for withholding the Grievance and related information is that sec. 19.85 (1)(b) and (c), Wis. Stats., provides exceptions to the open meetings law allowing closed sessions for consideration of matters related to Employee discipline or termination or working conditions.  These subsections are an expression of public policy which allows withholding this information during the Grievance process.  Upon completion of the process, however, Grievance records are open to public inspection and copying unless another rule of law applies
(5) Informal Handling.  When a Grievance has been filed, the Grievant and the supervisor shall meet within two (2) business Days to discuss the Grievance and attempt to conciliate the matter. No statements or discussions made during the informal conference are binding admissions or evidence in later proceedings.  If a resolution is reached, however, the resolution shall be placed in writing and signed by both parties.  Matters where an Employee is terminated are not required to go through an informal conference

(6) Appeal To Hearing Officer.  (a) If an Employee is dissatisfied with the results of Informal handling, the Employee may present the Grievance to a Hearing Officer by filing an appeal with the Town within a Week of the conclusion of the informal handling process.  An appeal not timely filed is barred.
(b)  The Hearing Officer shall be an individual qualified to conduct fair hearings on disputed issues, but not need be an attorney.  The Hearing Officer may not be an Employee of the Town or have any disqualifying conflict of interest with the Grievant, the Grievant’ s supervisor or manager or any Town Board member. 
(c)  The Hearing Officer shall schedule and conduct the Grievance hearing within thirty (30) days.  
(d) The hearing shall be conducted according to the hearing procedure established in this ordinance.

(7) APPEAL TO GOVERNING BODY. 
(a)  Employee appeal.  If the Hearing Officer denies a Grievance, the Employee may appeal the Hearing Officer’s decision to the Town Board.  An appeal must be filed in writing within a Week or is barred.
(b) If the Hearing Officer sustains a Grievance, the Employee supervisor who imposed the discipline or termination, or who was responsible for the workplace safety issue, may appeal the matter to the Town Board by filing a written appeal within a week.
(c) The Town Board shall schedule and conduct a hearing on the Grievance within thirty (30) days.  The Town Board shall provide the Grievant with at least ten (10) Days’ written notice of the time and date of the hearing.
(d) The Town Board shall conduct its hearing using the procedure set forth in this Ordinance.

SECTION SEVEN.  HEARINGS ON GRIEVANCES.

(1) The Grievant shall have the burden of proof on all Grievances.  The action or omissions by the Employer, supervisor or manager shall be presumed to be valid.  In all matters involving judgment or discretion of the supervisor, the Hearing Officer or the Town Board shall not substitute their opinion or judgment, but shall sustain the action or omission of the Employer, supervisor or manager if they find that a reasonable supervisor might have made the decision under the circumstances.
(2) The Grievance hearing shall be recorded using audio recording equipment.  The recording made by the Hearing Officer or the Town Board shall be the official record of the proceedings.
(3) The hearing shall be conducted as follows:

a.  The Grievant shall present evidence and argument in support of the Grievance.  The Grievant shall explain the facts of their Grievance.  The Grievant shall provide evidence under oath.  The Grievant may present documentary evidence.  The Grievant also may present oral statements by witnesses who have personal knowledge of relevant facts, but such statements shall be provided under oath and in person.
b. The Grievant’s supervisor or manager may present evidence in response, under oath.  The supervisor or manager may present documentary evidence.  The supervisor or manager also may present oral statement by witnesses who have personal knowledge of relevant facts, but such statements shall be provided under oath and in person.
c. The Grievant may present additional information which rebuts evidence produced by the Grievant’s supervisor or manager.  Rebuttal evidence is limited to information responding to the material presented by the supervisor or manager and may not raise new issues, facts or arguments.

d. The Grievant and the supervisor or manager may be allowed to summarize their positions.

e. The rules of evidence which apply to courts do not apply in Grievance hearings, but the presiding officer shall not allow receipt of evidence which is uncorroborated hearsay, immaterial or repetitive.  If evidence is sensational, emotional, or lurid and has little probative value, it may be excluded. The Hearing Officer or Town Board may limit the time allotted to the parties based on the nature of the Grievance presented, and may curtail or cut off presentations that are immaterial or repetitive.
f. After the hearing is closed, the decision maker shall issue a written decision within thirty (30) days.  

(4) Standard Of Decision.  The decision of the supervisor or manager shall be upheld unless the Grievant establishes by clear and convincing evidence that the supervisor or manager’s actions were in violation of the Employer’s rules or standards, or an applicable workplace safety standard.  The decision, action or omission of the supervisor or manager may not be modified, but shall be affirmed or vacated in whole. The relief to be afforded shall be limited to the least possible action necessary to uphold the rule or standard which was violated. 
SECTION EIGHT.  RULES AND STANDARDS.
(1) Disciplinary Rules.  If the Employer has an Employee handbook or other rules and performance standards which apply to Employees, those rules and standards are incorporated by reference here.  The standards established by the Employer may not be questioned, supplemented or modified.
(2) Good Judgment And Productivity.  This section applies in addition to, or in lieu of, an Employee handbook or rule book. Beyond the requirements of any specific rule, all Employees are required to use good judgment and common sense to provide the highest quality service to the public, treat the public and other Employees cooperatively and with courtesy, and to maximize their productivity as Employees for the good of the public.  Even in the absence of a specific rule or standard, the action, omission or decision of a supervisor or manager shall be affirmed if the action, omission or decision comports with efficient administration of the Town and the policies expressed in this section.
(3) No Requirement Of Consistency or Waiver From Inaction.  The Employer’s rules are neither invalidated nor subject to question on the basis that they may have been enforced selectively, inconsistently, sporadically or arbitrarily.  A rule or standard is not waived and remains enforceable despite its non-enforcement or inconsistent enforcement.
(4) Rules of Decision.  In determining Grievances, the Hearing officer and Town Board shall not apply, rely upon or consider:

(a)  the Seven Standards of just cause or just progressive discipline, as developed by Elkouri and Elkouri, or any other “just cause” or “just progressive discipline” standard;

(b) decisions of the Wisconsin Employment Relations commission or its staff members;

(c) arbitration decisions, decisions of administrative agencies, courts or other sources of workplace jurisprudence.

(5) Any decision based on authority other than the Employer’s rules and standards is void and may be vacated by the Town Board.

(6) The Hearing Officer and the Town Board shall limit their decisions solely to the facts of the individual Grievance and the applicable rules and performance standards. 
(7) Limit On Relief.  The relief granted to a Grievant may not exceed the relief requested in the Grievance.
(8) No Precedent; Revision.   No Grievance decision has any precedential effect.  The Town is free to modify or repeal any policy after a Grievance decision, even if the effect of the Town’s action is to overturn the Grievance decision. 
(9) This Ordinance does not create, nor does the procedure hereunder allow for, the grant, denial, suspension, non-renewal or revocation, of any right, privilege or thing of value which the meaning of sec. 68.02, Wis. Stats.
SECTION NINE.  COSTS AND EXPENSES.
(1) The Grievant shall pay her or his own expenses and costs of presenting the Grievance.  The Town shall pay its own expenses and costs.

(2) The Grievant and the Town shall each be responsible for one-half of the fees and costs of the Hearing Officer.  Each Party shall pay its share of the Hearing officer’s fees and costs in advance.  If payment is not made within the time allowed for an appeal, the Grievance shall be closed and may not be reopened.
TOWN OF  CROSS PLAINS GRIEVANCE FORM
This Form must be filled out completely and delivered to the Town Clerk within a Week of the date that the event occurred giving rise to a Grievance.  If the Grievance involves the Town Clerk, it is to be delivered to the Town Treasurer or Chairperson.

Employee name: ____________________________   Position Title: ______________________
Supervisor:  ________________________________

This Grievance Involves:

[  ]  Discipline   
[  ] Termination   
[  ] Workplace Safety 
The violation giving rise to the Grievance occurred on the date of: ____________________
Grievances must be presented to the Town within one Week of the date of the violation or are barred.

The person(s) who committed the violation (is)(are): __________________________________

_____________________________________________________________________________

The facts which support my Grievance are as follows:

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

If this is a Workplace Safety grievance, the safety standard or rule which was violated was:  

____________________________________________________________________________________________________________________________________________________________

The names of people who have knowledge of the circumstances of this matter are: ________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
[   ] Additional pages describing the facts are attached.

I ask for the following relief:

____________________________________________________________________________________________________________________________________________________________


I am filing this grievance knowing that the statements made in the grievance are made under oath, and subject to penalties for perjury or false swearing.







__________________________
______








Employee/Grievant 


Date
INFORMAL CONCILIATION REPORT

The Grievant was  involved in Informal Conciliation on ____________.  The informal conciliation [  ] was   [  was not  ] successful.








________________________








Supervisor/manager

APPEAL TO HEARING OFFICER


The Grievant hereby appeals the Grievance to the Hearing Officer.

Dated:
________




________________________








Employee / Grievant

APPEAL TO TOWN BOARD


The Grievant hereby appeals the Grievance to the Town Board.

Dated:
________




________________________








Employee / Grievant

This Grievance Procedure is adopted by the Town Board for the Town of Cross Plains at the 

__________________    _______, 2011 Town Board Meeting.

________________________________________

Greg R. Hyer, Town of Cross Plains Chair

_________________________________________

Vera Riley, Town of Cross Plains Supervisor #1

_________________________________________

Jeff Baylis, Town of Cross Plains Supervisor #2

________________________________________

Greg Haack, Town of Cross Plains Supervisor #3

_______________________________________

Terry Kurth, Town of Cross Plains Supervisor #4

Attest: ___________________________________

Nancy Meinholz, Town of Cross Plains Clerk

